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RE: HARMON WILFRED - June 8, 2000 - 3:30 p.m. Y /

PLAYERS

(1) Bob Harward - Deputy District Attorney, El Paso County
(2) Larry Bowling - Deputy District Attorney, Arapaho County
(3) Richard Tegtmeier - A’s Federal Attorney

(4) Patrick Mika - A’s State criminal Attomey

(5) Rick Lohman - A’s family Attorney

(6) Dale Parrish - A’s former criminal lawyer

-

CHRONOLOGY

April 3, 2000

-A waived extradition and submitted to extradition
-detained in Waterloo detention centre

April 5, 2000

-A picked up by U.S Federal Marshall at the Waterloo Detention Centre along with a
Colorado Springs Police Detective (Peyton Patterson) and transported to the El Paso
County jail

-the original deal between DP and BH was that once in the U.S., the A could leave,
go to court, be bonded out, attend the preliminary hearing, and then leave

-the arrangement was that he wasn’t supposed to be arrested or detained

-while on the plane, PP told the A that once down there, he they were going to “get
him” on other charges

_A showed him ADG’s letter and a copy of the Treaty and he made phone calls at the
Colorado airport and confirmed that they couldn’t arrest him on anything other than
what he was being extradited on; they therefore put him in jail on the extradition
matters

April 6, 2000

-A was brought before a Judge, presented a bond of $10,000 on the condition that the
A pay all the extradition costs for returning the A to the US

-BH said to DP that there was going to be no bond unless he paid the extradition costs
of him coming to the US from Canada

-the A had to agree to this in order to get out of jail and that he would return on May
11" to address the extradition matters

April 7, 2000

-A left Colorado, flew to Ohio to visit with his parents, and then drove to Stratford
-they left on the agreement that he would return on May 11, 2000 for the purposes of
a motion for dismissal on the extradition matters



April 11, 2000

-the A returmned to Canada

May 7, 2000

-the A drove to Ohio to see his parents

May 10, 2000

-the A flew to Colorado

May 11, 2000

-attended the criminal hearing that addressed the extradition matters

-prior to the hearing, the A was arrested

-the A’s lawyer at the time was Patrick Mika

-the 2 Federal Marshalls wouldn’t reveal what the charges were

-the A was told that the charges were sealed

~this was prior to the hearing

_the A was driven to Denver where he was paraded before a Federal Magistrate where
the charges and the arrest warrant was unsealed and the charges were: non payment
of child support over the past 2 years from the Arapahoe County case involving the
A’s first wife, Sandra

_note: when first released on the Extradition matters, [mmigration made the A sign
documentation that he wasn’t allowed to work in Canada, so how could he pay child
support

_note: these files were open and active with motions being filed, etc at the time of the
A’s arrest (Dale Parrish was the A’s family lawyer at this time)

-the Federal Magistrate set a $150,000 cash bond for the A’s release

_the A couldn’t make this bond, as it was impossible i.e. it was too high

_he was therefore detained and taken to the federal detention centre in Liddleton,
Colorado

note: during the hearing, T made the Judge aware that in detaining and arresting the
A, the U.S. authorities were in violation of the U.S. Canada Treaty; the J chose to
ignore this

May 16, 2000

-motion for dismissal was filed for violation of the treaty
-RT was the A’s lawyer



May 23, 2000

-a preliminary hearing was held before a Federal Magistrate on the federal charges of
the back child support issue

-a motion for dismissal was presented and multiple objections were presented on the
basis of the Treaty violation and the courts jurisdiciton

-the motion was denied

-thg case was put over for presentation and Indictment before a grand jury for June

12 '

May 26, 2000

-the Federal District Attorney did some investigations with the Justice Department
and discovered that there was, in fact, a violation of the Treaty

-the Federal case was dismissed by a Federal Prosecutor on the grounds of violation
of the U.S. Canada Treaty

-the case was ordered sealed by a Federal Judge

_the A was released from the Federal Detention Centre (in Liddleton), and prior to
leaving the jail, he was arrested by 2 Federal Marshalls, and then taken to the Denver
jail for 4 days

-the A wasn’t told why he was being arrested, wasn’t read his rights to counsel,
wasn’t told anything

(See COMPUTER PRINT OUT)

__Denver City Jail

7 “was put on 23 hour daily lockdown
" -6 foot by 7 foot cell

-was with another inmate

-was only brought out for meals

-was given no clean clothes, -no toothbrush, no comb

-the A was filthy ,

-the A was only given a blanket and a floor mat on a concrete %MQ

-the A was harassed during the nights _{'BBQ' \% (0 o

-the guards were constantly trying to provoke a fight W Owarert A ﬂ)«u.\is
-one time, 6 officers surrounded the. A while he was standmg“fwf |

ursing: o
the excuse that the A was given for them waking him up.in the middle of the night (Ratgten)
o was fingerprinting T T
- N . A was pulled out ohis&ellfmd put into a holding cell,
standing room only ——

-the A watched people being beaten up by the guards



May 30, 2000

-transferred to Arapahoe County jail
-taken into custody, fingerprinted, photographed and put into a holding cellf

—4:30-5:00 p.m., the A was taken before Her Magistrate Schwartz without the A’s
knowledge of the release hearing

-RT was advised that the hearing was to take place the following morning at 9:00
a.m.

-upon the A’s objection to proceeding without his lawyer, the A was told by the
Magistrate that he would be representing himself that day, otherwise he would be
taken back to jail

-during this hearing, LB presented a dissertation to the Judge on the treaty violation
as related to the Federal charges (child support) that were dismissed and wrt the
Arapahoe warrant that was put on hold (recall: there was an outstanding warrant
issued in September, 1997 for failure to appear and contempt of court in relation to
Sandra, the A’s first wife)

-LB agreed and advised the court that they had no right to detain the A
-nonetheless, the A was forced to agree to a $750,000 U.S. non deposit (personal
recognizance) bond with the condition that he return on June 29" for purposes of a
Rule 69 hearing, which is a financial examinations hearing (the A isn’t exactly sure
what this is)

-this bond gave the A the right to leave the US and return to Canada

(See APPEARANCE BOND)

note: the A thinks that this was the best they could come up with - bec the Fed
District Attorney’s knew they were in violation of the Treaty, they wanted to still
have a hold over him, and this was the way to do 1t

June 29, 2000

-the A is to attend for a financial examinations hearing in Arapahoe County

-

June 30, 2000 . o

-a preliminary hearing is scheduled on the extradition matters that was supposed to
occur on May 1 1®



DISTRICT COURT, ARAPAHCE COUNTY, COLORADO
CASE NO. 89DR(000477 COURTRCCOM/DIVISION 2 IV-D CASHE

NOTICE OF HEARING 03-913746-44-6A

THE PEOPLE OF THE STATE OF COLORADO IN THE INTEREST OF:

SANDRA A. WILFRED NKA SANDRA A. ALLEN, PETITICNER/OBLIGEE,
vS.
HARMCN L. WILFRED, RESPONDENT/OBLIGCR.

You are notified that a hearing has been set for the
following issues:

MEE69)CRCJD

DATE : 06/29/2000
TIME : 3:00 teett—((D.M.)
COURTROOM/DIVISION: M

LOCATION: ARAPAHOE COUNTY DISTRICT CCURT
7325 S. POTOMAC ST.
ENGLEWCCD, CO 80112

IF YOU FAIL TO APPEAR, A DEFAULT JUDGMENT MAY BE ENTEREDAND/OR A
WARRANT MmA TSsvE FoR THE A?&Rgfi"fﬁ%‘: OBLITGOR HA’RMC!\/

L. WILFRED F HE FATLS Tce
CLERK OF THE COURT By: v%lfuwvwﬂvML( %2fgbﬂ,
OR Attorqey for thae ARAPAHOE ,;
County Delegate CSE Unit

By : Reg. # _23/14
Deputy Clerk 7305 S. DOTOMAC ST.
SUITE 100

ENGLEWQOD, CO 80112-4031
{720} 895-8700

>

—

. r
CSE803 (6/98) Q . 034133
(%}- Q}D



CERTIFICATE CF MAILING

. I certify that a true and correct copy of the foregoing
Notice of Hearing waWed in the United States Mail, postage
pre-paid, on lDf A280() , to the follewing:

57

HARMON LYNN WILFRED

215 DOUGLAS ST STRATFORD
ONTARIO CANADA NS5SA598

, CANADA

Y Or [
V/—_

C3SEZ03 (§/98) 034133
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DISTRICT COURT, ARAPAHOE COUNTY, STATE OF COLORADO

Case No. $9DR477 Division M

MOTION TO INVALIDATE AND RESCIND $750,000 PERSONAL RECOGNIZANCE
BOND

Ta Re the Marriage of:
SANDRA WILIFRED, Pctitioner
and

[TARMON WILFRED, Respondent.

COMES NOW the respondent, Harmon Wilfred, and moves this Court to issue its order

‘ invalidating and rescinding the $750,000 personal recognizance beond, and as grounds states:
Statement of Facts
1. On April 3, 2000, Canada extradited the respondent in this case, Harmon L.

Wilfred, to the United States pursuant to the Treaty on Extradition, United States and Canada,
1976. 27 U.S.T. 983, T.LA.S. No. 8237 (hereafter “the Treaty”), for the sole purpose of trial of
the criminal charges pending against him in El Paso County, Colorado in connection with his
alleged abduction to Canada of two of his own children.

2. The following day the El Paso County court before which those charges were
pending releascd him on a $10,000 cash bond, and permitted him to return to Canada on the
condition that he rcturn to El Paso County to attend a May 11, 2000, hearing in his case.

3. In compliance with the terms of his bond and the order of the court, Mr. Wilfred
returned to El Paso County on May 10, 2000, to uttend the hearing in his casc.

4., The tollowing day, he attended the hearing, and was unlawfully arrested by
United States Marshals, in violation of Article 12 of the Treaty (the Specialty or Speciality
provision), on parcatal non-support charges pursuant to a federal complaint that had been filed
against him the previous day in Denver.
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5. After Mr. Wilfred had been unlawfully detained on the federal charges for more
than two weeks, the United States Attorney for the District of Colorado, realizing that Mr.
Wilfred had been unlawfuily detained in violation of the Treaty, requcsted that the foderal
complaint against Mr. Wilfred be Jismissed and that Mr. Wilfred be released. The federal case

. against Mr, Wilfred was dismissed May 26, 2000.

6. On May 26, 2000, prior to Mr, Wilfred’s actual releasc by the federal authorities,
he was again unlawfully arrested by United States Marshals in violation of Article 12 of the
Treaty, this time on the basis of statc parental non-support charges that had pending against him
in Arapahoe County since 1997, but with respect to which his extradition from Canada had
neither been requested nor granted.

7. On May 30, 2000, after he had been unlawfully detained for four days on the
Arapahoe County charges, Mr. Wilfred was compelled by the county magistrate before whom he
appeared, in a proceeding in which he was not afforded the opportunity to be represented by
counsel, to sign a $750,000 personal recognizance bond in order (o sccure his relcase from his
unlawful detention. The terms of that bond require him to appear in Arapahoe County on June
29, 2000, for a financial asset examination.

8. Since his releasc from custody in Arapahoe County, Mr. Wilfred has returned to,
and resides at, his home in Stratford, Ontario, Canada.

9. For the reasons set forth below, the personal recognizance bond imposed on Mr.
Wilfred, as a condition of his release from his unlawful custody in Arapahoe County, was
unlawfully imposed in violation of the Treaty, and must be invalidated and rescinded.

Standing

10.  Although the Principle of Specialty is intended to protect the country that
extradited a person against violation of the terms of that person’s extradition by the country that
obtained his extradition, the Supreme Court held more than 100 years ago that the primary means
for enforcing this obligation with respect to persons extradited to the United States is by means
ol legal proceedings brought by the extradited person in federal or state court. United States v.
Rauscher, 119 U.S. 407, 430-31 (1886). See also United States v. Levy, 905 F.2d 326, 328-29
(10th Cir. 1990); United States v. Puentes, 50 F3d 1567, 1571-76 (11th Cir.), cert. denied, 516
U.S. 933 (1995). It further held that an extradited person may challenge an attempt to prosecute
or detain him for an offense for which he was not extradited either by means of a pretrial motion
ot a petition for habeas corpus alleging that the court lacks jurisdiction over him becausc he is
present in the United States only for the purposc of being prosecuted for the offensc(s) for which
he was extradited. /d. at 430-31; Johnson v. Browne, 205 U.S. 309 (1507); United States v.
Vrccken, 803 F.2d 1085 (10th Cir. 1985), cert. denied, 479 U.S. 10815 (1987).

. 03/12
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Applicablc Law
1. Anticle 12 of the Treaty pursuant to which Mr. Wilfred was extradited provides:

_ (1) A person extradited under the present Treaty shall not be dectained,
tricd, or punished in the territory of the requesting State' for an offense other than
that for which extradition has been granted nor be extradited by the State to a third
State unless:

@ He has left the territory of the requesting State and voluntarily
retwrned to it;

(ii) Hoc has not left the territory of the requesting State within thirnty
days after being free to do so; or

(iii)  The requested State has consented to his detention, trial, [or]
punishment for an offense other than that for which his extradition was
granted of to his extradition to 2 third State, provided that such other
offense is covered by Asticle 2.7

. @

The forezoing shail not apply to offenses committed after the

exiradition. '

12.  This provision, commonly referred to as the “Principle” or “Rule” of “S pecialty”
or “Speciality”, prohibits the country that obtains a person’s extradition, and any political
subdivision of that country, not only from prosecuting the extradited person for an otfense he
allegedly committed prior to his cxtradition, but also from depriving him of his liberty in any
way with respect to such an offense.

13. In Van Cauwenberghe v. Baird, 486 U.S. 517 (1988), the Supreme Court
considercd the question of whether a person extradited to the United States could obtain
interlocutory review of his claim that he was immune from civil process in connection with a
civil law suit brought against him by a private party with respect to the same acts for which he
was extradited. In unanimously deciding that the extradited person was not entitled to take an
intcrlocutory appeal in such circumstances, the Court specifically avoided deciding whether the
extradited person was immunc from the scrvice of civil process. However, in doing so, the Court
unanimously held:

| The term “State” is used in the Trealy in the international context, and means “pation” or

. “country”, not state or province of one of the parties.

. 2 Article 2 of the Treaty, as amendcd by the Protocol Amending the Treaty, 1991, T.L.A.S. No.
, defines the type of offenses for which extradition may be granted.
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[T]o the extent that the principal of specialty protects an extraditcd person from

" the excreise of coercive power by the receiving state on matters not anticipated by
the extradition, the defense of a civil suit does not significantly restrict a
defendant’s liberty. Service of process merely requires that a defendant appear
through an attorney and filc an answer to the complaint to avoid default. There is
no possibility that the defendant will be subject to pretrial detention or be
required to post bail. The defendant is not even compelled 1o be present at trial.
We therefore conclude that a right not to stand trail in a civil suit is not an
essential aspect of a claim of immunity under the principle of specialty.

1d. at 526 [emphasis added}.

14. In view of stated basis of the Supreme Court’s opinion, there can be no doubt that
if Van Cauwenberghe could have been subjected to pretrial detention or required to post bail in
conncction with the ¢ivil action brought against him, the Court would have held that such
detention or bail violated the Specialty provision of the applicable extradition treaty. Indeed, the
Supreme Court has long regarded subjecting a person to bond to guaranty his appearance in a
judicial proceeding as a serious interference with his liberty “that may disrupt his employment,
drain his financial resources, curtail his associations, subject him to public obloquy, and create
anxiety in him, his family and fricnds™ in the same manner 2s if he had been detained. United
States v. Marion, 404 U.S. 307, 320 (1971). See also, e.g., United States v. MacDonaid, G.S. 1,
7-8 (1982) and Dilligham v. United States, 423 U.S. 64, 65 (1973) (per curiam).

Conclusion

15.  Inview of the Supreme Court’s unanimous opinion in Van Cauwenberghe,
subjecting an extraditcd person to bail ora bond to guaranty his presence at a civil proceeding in
the United States incontestably violates the Speciality provision of the United States extradition
trcaty with Canada.” Consequently, there can be no doubt that this Court must invalidate and
rescind the personal recognizance bond Mr. Wilfred was compelled to sign in order to securc his
release from his unlawful detention in Arapahoe County.

3 The Supreme Court also held in Rauscher that 18 U.S.C. §3192 imposes an additional statutory
Speciality obligation on the United States with respect to persons extradited to this country.
Rauscher, 119 U.S. at 423-24. See also 4 M. Abbell & B.A. Ristau, INTERNATIONAL
JUDICIAL ASSISTANCE: CRIMINAL (EXTRADITION), Sec. 13-4-2(3) (1997 ed.).

. 05/12
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WITEREFORE, the respondent requests this Court issue its order invalidating and
rescinding the $750,000 personal recognizance bond. :

26 %
Respectfully submilted this day of June, 2000.

TEGTM

&ic egtmeier, #2544
518 North Nevada Ave., Suite 200
Colorado Springs, Colorado 80903
719/473-5757

719/473-6767 (Fax)

CERTIFICATE OF SERVICE

-
I hereby certify that on this :ﬁfﬂ day of June, 2000, I served the above and foregoing
by placing a true and completc copy in the U.S. mail, postage fully prepaid , addressed to the

. following:

Larry Bowling, DDA
Office of the District Attomey

7305 S. Potommac Street
Englewood, CO 80112 : IC i
|
@ﬂ . (LA
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DISTRICT COURT, ARAPAHOE COUNTY, STATE OF COLORADO
Case No. 89 DR 477 Division M

MOTION TO VACATE ORDERS RE: RULE 69 PROCEEDING

In Re the Marriage of:
SANDRA WILFRED, Petitioncr
and

HARMON WILFRED, Respondent.

COMLS NOW the Defendant, Harmon Wilfred (Mr. Wilfred), by and through The
Tegtmeier Law Firm, P.C., his attorneys, and respectfully Moves this Court for an Order
Vacating and Sctting Aside the Magistrate’s Ex Parte Orders of May 30, 2000, on grounds that
said Orders violate the Doctrine of Specialty, and this Court therefore lacks personal jurisdiction
over Mr. Wilfred, a resident of Canada. In support hereof, Mr. Wilfred avers and argues as
follows:

I. Statement of Facts

1. Mr. Wilfred is a resident of Canada. He was present in the State of Colorado,
United States, on April 7, 2000 for a hearing in the District Court of E! Paso County in Casc No.

98 CR 215 (Information attached hereto as Exhibit A; hercinafter “the custody and exlortion
case’™).

2. The Warrant of Committal entercd June 1, 1998 by Judge C. Stephen Glithero of
the Ontario Court of Justice (hereinafter «Extradition Order,” attached hereto as Exhibit B) -
issucd under the terms of the Treaty on Extradition Between Canada and the United States of

' America (hereinafter “Treaty,” attached hereto as Exhibit C) - authorized extradition of Mr.

Wilfred only for the charges specified in the custody and extortion case. Exhibit B, page 1.

3. The District Court of El Paso County cntered an Order on April 7 that allowed
Mr. Wilfred to return to Canada and Ordered him to retumn for further proceedings in the custody
and extortion case on May 11, 2000. Copy of Minute Order attached hereto as Exhibit D.

4, On May 10, 2000, in anticipation of Mr. Wilfred’s presence in the State of

Colorado for proceedings in the custody and cxtortion case, the United States filed a complaint
alleging failute to pay child support. Copy of fedcral Complaint attached hereto as Exhibit E.

© et —— - et . _
o o i it 8t AL 4t B o e [
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Thic United States arrested Mr. Wilfred on May 15, 2000 on these charges- Mr. Wilfred filed a
Motion to Dismiss the complaint on grounds that it violated the Rule of Specialty, as specified
hercinafter. The United States concurred, filed an independent Motion to Dismiss on grounds
{hat the action violated the Rule of Specialty (Exhibit £, attached), and the United States District

Court [or the District of Colorado, Judge Walker Miller, ordered dismissal of the federal
complaint on those grounds on May 26, 2000 (Exhibit G, attached).

5. OnMay 26,2000, Arapahoe County arrested Mr. Wilfred under an outstanding
warrant that also sought to en force alleged child support and maintenance obli gations — and that
also violates the Rule of Specialty, for reasons specified hereinafier. On May 30, 2000 —in an ¢X
parte proceeding in which Mr. Wilfred was not rcpresented by counsel — the Arapahoe County
District Attormey discharged the warrant, and the District Court of Arapahoe County ordered Mr.
Wilfred to appear on June 29, 2000 {or a financial assct examination pursuant to a three-year-old
subpoena issued under C.R.C.P. Rule 69. The Court also required Mr, Wil fred to signa
$750,000 personal recognizance bond in order to be released from unlawful detention, Thesc
orders must be vacated under the Rule of Specialty.

6. The Extradition Order states that Mr. Wilfred had been apprehended under
Canada's Extradition Act on the ground of his being accused in the State of Colorado of the
crimes of “Criminal Extortion” and “Violation of Custody Order.” As stated in the Information
filed in the District Court of Fl Paso County in Case No. 98 CR 215 (attached hereto as Exhibit
A), the charges covered by the Extradition Order are:

COUNT ONE: CRIMINAL EXTORTION (F-4)

Between November 22, 1997 and December 5, 1997, HARMON LYNN WILFRED did
unlawfully, feloniously and without legal authority and with the intent to induce
DEARNA WILFRED against her will 10 perform an act and to refrain from performing a
lawful act, makc a substantial threcat to confine and restrain, DANIELLE MARIE
WILFRED and ISAAC ARTHUR WILFRED, and HARMON LYNN WILFRED did
threaten to cause the results by performing and causing an unlawful act to be performed;
In violation of Colorado Revised Statutes 18-3-207(1), as amended, Criminal Lxtortion

(¥-4)

COUNT TWO: VIOLAT {ON OF CUSTODY (F-5) _

On or about October 15, 1997, HARMON LYNN WILFRED did unlawfully, knowingly
and feloniously violate an order of a District Court and Juvenile Court of the State of
Colorado, to-witi Case No. 97DR3393, dated October 13, 1997 and October 20, 1997,
granting the custody of DANIELLE MARIE WILFRED and ISAAC ARTHUR
WILFRED, a child under the age of eightecn years to DEARNA WILFRED, with the
intent to deprive the said lawtul custodian of the custody of the child: In violation of
Colorado Revised Statutes 18-3-304(2), as amended, Violation of Custody (F-3)

T The facts and law on which the Extradition Order is based are specificd in detail
in the Requesting State 's Factum, attached hereto as Exhibit {1, at pages 1 through 3.

1 ¥ e Tt
[ st W e

FAX NO. 7194736767 p
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8. Based on a review of the law and facts prescnted, Judge C. Stephen Glithero of
the Ontario Court of Justice ordered the committal of Mr. Wilfred for extradition to the United
-~ States because the alleged offenses, if committed in Canada, would have consisted of
«A bduction in contravention of a custody ordet,” “Abduction,” and “Extortion.” See Exhibit B,
page 2; Exhibit H, page 27. :

9. The facts alleged in the Information in Case No. 98 CR 215, District Court of El
Paso County (Exhibit A) are not the allegations before this Court under C.R.C.P. Rule 69 and the
child support and maintenance claims.

10.  The statutes under which Case No. 98 CR 215, District Court of El Paso County
(Exhibit A) is filed do not address or relate to the C.R.C.P. Rule 69 proceeding before this Court
or to the child support and maintenance allegations.

11.  The facts presented to the Ontario Court of Justice in support of the request for
extradition (Exhibit H, pages | through 5) do not support the C.R.C.P. Rule 69 Order entered by
this Court to cnforce alleged child support or maintenance obligations.

2. The law on which the Ontario Court of Justicc relied in ordering the extradition of
.— Mr. Wilfred (Exhibit H, page 27) does not address or relate in any way to the C.R.C.P. Ruie 69
proceeding presently before this Court or child support and maintenance obligations.

| ©13.  The C.R.C.P. Rule 69 proceedings in the instant case are not based on alleged
~ abduction, abduction in contravention of a custody order, or cxtortion — the charges within the
~ purview of the Extradition Order.

14,  Article 12 of the Treaty (Exhibit C) provides:

(D A person extradited under the present Treaty shall not be detained, tried or
punished in the territory of the requesting State for an offense other than that for
which extradition has been granted nor be extradited by the State to a third Slate
uniess:

6)) He has left the territory of the requesting State after his extradition and has
voluntarily returned to it;

(ii)  He has not lett the temritory of the requesting State within thirty days after
being free to do s0; or

(iii)  The requested State has consented to his detention, trial, punishment, for
an offense other than that for which extradition was granted, or to his
extradition to a third State, provided such other offense is covered by

. S Article 2.

— - e e £k 1B wapef o v BRSNS Bdd & e T A R e ke
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(2) The foregoing shall not apply to offcnses committed after the extradition.

15.  Mr. Wilfred did not waive extradition to appear before the District Court of £l
Paso County in Case No. 98 CR 215, or to appear before the United States District Court
pursuant to an unlawful arrest, or to appear before this Court on May 30 pursuant to an uniawful
dotention. See letter of April 3, 2000 from Alan D. Gold, Counsel for Mr. Wilfred before the
Ontario Court of Justice, to Robert Harward, Deputy District Attorney, El Paso County,
Colorado (attached hereto as Exhibit I).

16. Canada has not conscnted to the detention, trial, or punishment of Mr, Wilfred for
alleged failure to pay child support, or for a Rule 69 financial examination — matters other than
those for which cxtradition was granted. See Exhibit L.

II. Argument

17.  Under the Doctrinc of Specialty, Mr. Wilfred can be prosecuted only on those
charges or offenses for which he was cxtradited. United States v. Abello-Silva, 948 F.2d 1168,
1173, 1175 (10" Cir., 1991); United States v. Levy , 905 F.2d 326, 328 (10" Cir., 1990), cert.
denied, 498 U.S. 1049, 111 8. Ct. 759, 112 L. Ed. 2d 778 (1991). In determining whether the
charges in the instant prosecution are within the scope of the Extradition Order, the relevant
inquiry is whether the charges (sce Levy , supra at 328) or offenses (sec Abello-Silva, supra, at
1174) alleged in the complaint are diffcrent from those stated in the Extradition Crder, or
correspond with the facts on which the Extradition Order is based. 4bello-Silva, supra. The
Court may consider the totalily of circumstances in making this determination (Levy, supra at
329), but must “. . . placc{s] itsclf in the position of the asylum country and inquire(s] whether
the asylum statc would consent to the extradition. .. 2 for prosecution of the charges in the
complaint. dbello-Silva, suprat 1174, See, generally, David B. Sweet, Application of Doctrine
of Specialty to Federal Criminal Prosecution of Accused Extradited From Foreign Country , 112
A.L.R. FeD. 473 (1993).

8.  The Rule 69 procceding simply and clearly does not included in the charges for
“which Mr. Wilfred was extradited. This proceeding is different from the charges of abduction,
cxtortion, and violation of a custody order for which he was extradited, and, under the totality of
circumstances. cannot reasonably be inferred to have been consented to by the government of
Canada in entering the extradition order. Accordingly, the instant proceeding violatcs the
Doctrine of Specialty and must be dismissed.

19.  Additionally, the orders for the Rule 69 proceeding while the custody and
extortion charges remain pending - and before Mr. Wilfred had an opportunity to retum {a
Canada upon conclusion of the pending charges — is an independent violation of the Treary and
the Doctrine of Specialty. There is no cvidence that the State of Colorado reserved a right before
the Ontarto Court of Justice to hold a Rule 69 proceeding while seeking extradition for the
custody and extortion charges, and there is no evidence that Canada conscnted to extradition for
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this procecding. See Cosgrove v. Winney , 174 U. S. 64, 43 L. Ed. 897, 19 S. Ct. 598 (1899).
Sec also 112 A.L.R. FED. 473, supra, §3(a).

50.  Mr. Wilfred did not leave the Statc of Colorado or the United States after his
extradition for the case in El Paso County and voluntarily return. Nor has he left the Statc of
Colorado or the United States within thirty days after being free to do so. Orders entcred by the
District Coutt of El Paso County allowed Mr. Wilfred to return to Canada after an appedarance on
April 7, 2000, and ordered him to return for a subsequent hearing on May 11, 2000 (See Exhibit
D). Mr. Wilfred’s compliance with this Order does not constitute a voluntary departure from and
return to the United States within the meaning of the Treaty, and docs not deprive him of the
immunity which he possessed by reason of Lis extradition, because (1) the jurisdiction of the
District Court of El Paso County had not been exhausted; (2) Mr. Wilfred returned to Colorado
under Court Order, and (3) Mr, Wilfred has had no opportunity to return to Canada after final
discharge from the El Paso County prosecution. Cosgrove, supra. Scealso 112 AL.R. FED.
473, supra, §5(b).

21. Beocause the Doctrine of Specialty has been violated in the particulars stated
above, this Court lacks personal jurisdiction over Mr. Wilfred, and all Orders related to the insant
Rule 69 proceeding must be vacated. Unifed States v. Vreeken , 803 F.2d 1085, 1088-1089 (1 o™
‘Cir, 1986).

WITERLEFORE, Mr. Wilfred respectfully requests that this Court cnter an Order Vacating
all orders related to the Rulc 69 proceeding, and grant such other and further relief as the Court
‘decms just. :

Respectfully submitted this ; f day of June, 2000.
TEGTMEIER LAW FIRM, P.C. -+
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RictyaTeglieitr, #2544
S en A. Brunette, #26387
548 N. Nevada Ave., Suite 200
Colorado Springs, Colorado 80903
719-473-5757
719-473-6767 (Fax)
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CERTIFICATE OF SERVICE

Ha
I hercby certify that on thisQé 7 day of June, 2000, a true and complete copy of the
above and foregoing was delivered via FEDERAL EXPRESS and via FACSIMILE, to the
following:

La.rry Bohling Fax #303/643-4631

Office of the District Attorney
Dﬂ%u \/
| e

7305.S. Potomac Street
Englewood, CO 80112

AL b b anr g T

12712

—



" jUN-28~2000 08:18

JUN-29-00 THU 11:18 AM  TEGTMEIER LAW FIRM,P.C, FAX NO. 7194736767

DISTRICT COURT, ARAPAHOE COUNTY, STATE OF COLORADO
Case No. 39 DR 477 Drvision 2

PECPLE’S RESPONSE TO OBLIGOR'S MOTION TO VACATE RULE 69
PROCEEDING

In Re the Marriage of:
SANDRA, WILFRED, Petidaner
And

HARMON WILFRED, Respordent.

COME NOW the people of the State of Colorads, by and through the deputy of
Sames J. Perers, Diswict Atterney for the Eighteenth Judicial Disicy, and request that the
Court deny Respondent's rmotion 10 vacate the Colorado Rule of Civil Procedwre Rule 69
hearing. AS GROUNDS THEREFORE, the People state as follows:

1. The czux of Respondent’s motion is conmined in paragraph number 14,01
page 3, in whick Respondent correcdy quotes the referenced Treaty as stanng that “{a]
person extradited under e present Treary shall not be deained, med or puxished in e
territory of the requestiag sate for an offense other than thar for which extradidon has
been granted. (emphasis added by the Peopis).

5 The Colorado Rule of Civil Procedure Rule 69 hearing scheduled for June
29, 2000, at 4:00 in Division 3 of this Court, is not a tial, nor does it involve deraiament
or punishment and it has nothing 10 do with an offense.
3. While contempr is available as a g i-criminal remedy for non-payment
of child suppory, thers is no contempt pending in this case. Although the People filed 2
moton in early 2000 seeking a contempt ciration, the People subsequenrly filed 2 motion
asking that the Court dismiss the motion and citadon. The People did so after being
nodfied by Respondent’s Canadian antorneys that the Treary upon which Respondent
relies precludes criminal proseeuxion,

4. There are currencly no criminal matlers, nok anything else pending in tis
acton that the Respondent cant even ISOWELY cOTSTUE 25 involving detainment, wial,
punishment or an offense. The Colorado Ruie of Civil Procedure Rule 69 hearing
currently scheduled is entirely civil in pawure and merely allows te People the

opportunity T depose the child support judgment debtor regarding the existence of
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possible assets to satisfy the judgment. Neither the Court nor the People have any ability
whatsoever to “punish” Respondent withia the meaning of the Treary, in the context of
the Rule 69 hearing. :

3. Respondent has not cited, nor are the People aware of any provision of e
Treary that precludes ¢ivil proceedings, such as the Rule 69 hexring, not ipvolving wial,
pugishmens, detainment Or an offense. The date of the hearing was set, at Respondent’s
request and for his convenience, to coincide with a required appearance in the criminal
marrer for which he was exwadited. The Court should, for all of the reasans stated above,
deny Respondent’s motion to vacaie the heering.

6. The referenced civil rule does give the Court the ability, upca the
judgment debtor’s failure 10 appear, 10 “issue a bench warranr commanding the sheriff of
any county (n which the judgrosar debtor may be found, to arrest and bring the judgment
dcbtoy forthwith before the court for procoedings ander this [69] rule.” The Coust should
reach the issue of whetber the Treary precludes the Coust from doing SO as a separawe
ratter, only if and when Respondent fails (o appear and only if and when the judgment
creditor Tequests a warrant by motion, which is a prerequisite 0 the Cowrt’s ability to
issue a warrant under the rule.

7. Thke Court set the $750,000 bond at the June 16, 2000 hearing, with out the
People requestng the same. The People take no position oz Respondent’s moton ©
invalidate and rescind the bond.

WHEREFORE, the People request that the Cowrt deny Respondent’s moticn 10
vacate the Colorado Rule of Civil Procedurs Rule 69 hearing.

Respectfully submitted this 28% day of June, 2000.

JAMES J. PETERS
DISTRICT ATTORNEY
EIGHTEENTH JUDICIAL DISTRICT

)
Lawrence R. Bowling, #23114
Depury District Attomey
7305 South Potomac Street, Suite 100

Englewood, Colorado 80112-4031
(720) 895-8700

By:
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' CERTIFICATE OF MATLING
I csrxcify that a Crue and cOXrract copy of che foregoing
. Regponse 0 Vacace Rule 69 Procesding was vlaced in the Uniced
sraces Mall, postage pre-paid, on A&Qfg oo '
 »gua, to che following:

Richard Tegtmeier
518 North Nevada Ave., suite 200

Colorade Springs, colerade 80503
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DISTRICT COURT, ARAPAHOE COUNTY, STATE OF COLORADO

Case No. 89 DR 477 Division M

REPLY TO PEOPLE’S RESPONSE TO MOTION TO VACATE RULE 69 PROCEEDING

Io Re the Martiage of:
SANDRA WILFRED, Petitioner
and

HARMON WILFRED, Respondent.

COMES NOW the Respondent, Harmon Wilfred (M. Wilfred), by and through The
. Tegtmeicer Law Firma, P.C., his attormeys. and in Reply to the People’s Response (O his Motion t©
Vacate Orders regarding Rule 69 proceedings, avers and argues as follows:

1. The Instant Rule 69 Proceedings Involve An “QOffense”
Other Than That For Which Extradition ‘Was Granted,
In Violation of the Rule of Specialty.

1. The People’s assertion — without citation to any authority — that these Rule 62
proceedings are not an “gffense” within the meaning of the Rule of Specialty is without support
in fact ot law. As stated in §17 of his Motion to Vacatc, Mr. Wilfred can be prosecuted only on
those charges or offenses for which he was extradited. United States v. Abello-Silva, 948 F.2d
1168, 1173, 1175 (10 Cir., 1991); United States v. Levy » 905 F.2d 326, 328 (10™ Cir., 1990),
cert. denied, 498 U.S. 1049, 111 8. Ct. 759,112 1. Ed.2d 778 (1991). In determining whether
the charges in the instant prosecution are within the scope of the Extradition Order, the relevant
inquiry is whether the “sharges” (se¢ Levy , Suprd at 328) or “offenses” (see Abello-Silva, supta,
at 1174) that purportedly bring Mr. Wilfred within the jurisdiction of this Court arc different
from those stated in the Extradition Order, or correspond with the facts on which the Extradition
Order is based. Abello-Silva, supra. The Court may consider the totality of circumstances in
making this determination (Levy, supra at 329), but must . . - place(s] itself in the position of the
asylum country and inquire{s] whether the asylum state would consent to the extradition. - . .~ for
the {astant Rule 69 proceedings. See Abello-Silva, supra at 1174, See, generally, David B.
Sweet, Application of Doctrine of Specialty to F o deral Criminal Prosecution of Accused
Extradited From Foreign Country , 112 A.L.R. FeD. 473 (1993).
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2. The test for whether the instant proceedings constitute a “separate offense™ cannot
be based on a “technical refinement of local law,” but must be based on a determination of
whether the extraditing country would consider the offenses separate. United Stafes v.
Paroutian, 299 F.2d 486 (2™ Cir, 1962); 4bello-Silva, supra at 1174. For reasons stated in JJ1-
14 and 18-21 of his Motion to Vacate, the instant proceeding is clearly beyond the scape of the
extradition order. and violates the Rule of Specialty. The People’s asscrtion that the term
“offense” does not include these proceedings is without support in fact or law, and asks this
Court to create a similarly unsupported “technical refinement of local law” that would violate the
Rule of Specialty.

IL. The Rule of Speciaity Prohibits These Civil Proccedings,
And Particularly Bars an Order that Would Compel Mr. Wilfred’s Presence.

3. The People aver that the Rule of Specialty does not apply to this civil proceeding
and that it does not bar the Rule 69 hearing because there is no “detaininent, trial, punishment, or
. an offense.” People’s Response at q4. This assertion is without support in law.

4. As early as 1918, the United States Court of Appeals for the Fifth Circuit ordered
dismissal of a civil suit, and reversed several civil judgments including one for civil contempt,
against an individual who had been extradited from the Republic of Panama 10 the Panama Canal

. Zone on a criminal contempt charge, and was then served civil process while a prisoner in the
Canal Zone on the criminal charge. Smith v. Canal Zone, 249 F. 2753 (3" Cir. 1918). The Court
of Appeals ruled that the District Court lacked the right to exercise jurisdiction over the
individual for any purpose other than the one for which he had been delivered to the Panama
authorities. /d Similarly, this Court lacks the right to exercise jurisdiction over Mr. Wilfred for
any purpose other than those for which he has been extradited — and therefore has no jurisdiction
over Mr. Wilfred for the instant Rule 69 proceedings.

5. More recently, the Supreme Court “aesumed without deciding” that the Principle
of Specialty immunized a person from civil service of process while his presence in the United
States was compelied by extradition for another matter. In Van Cauwenberghe v. Baird, 436
U.S. 517 (1988). Furthermore, in addressing service of process only, the Court reasoned that:

[T]o the extent that the principal of specialty protects an extradited person from
the exercise of coercive power by the receiving state on matters not anticipated by
the extradition, the defense of a civil suit does not significanty restrict a
defendant’s liberty. Service of process merely requires that 2 defendant appear
through an attorney and file an answer to the complaint to avoid default. There is
no possibility that the defendant will be subject to pretrial detention or be
required to post bail. The defendant is not even compelled to be present at rrial,
We thercfore conclude that a right not to stand trail in a civil suit is not an
essential aspect of a claim of immunity under the principle of specialty.

. : Id ot 526 [emphasis added].
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6. In view of the stated basis of the Supreme Court's opinion, there can be no doubt
that if Van Cauwenberghe would have been compelled to attend a hearing - such as the instant
Rule 69 hearing — the Court would have held that such compelled aitendance violated the
Specialty provision of the applicable extradition treaty.

III. The People’s Lack of Opposition to Mr. Wilfred’s
Motion to Invalidate and Rescind Bond Requires the
Bond to be Invalidated and Rescinded-

7. The People take no position on Mr. Wilfred’s Motion to Invalidate and Rescind
Bond. People’s Response at 7. Accordingly, Mr. Wilfred respectfully requests that the bond
be rescinded.

WHEREFORE, for reasons stated above and in the Motion to Vacate, Mr.
Wilfred respectfully requests that this Court Vacate all Orders pertaining to the instant Rule 69
proceeding, and grant such othér and further relief as the Court deems just.

Respectfully submitted this Zﬁf_ day of June, 2000.

. TEGTMEIER LAW FIRM, P.C.

e

Reyird Tegtmeier, #2544

Stephen A. Brunette, #26387

518 N. Nevada Ave., Suite 200
Colorado Springs, Colorado 80903
719-473-5757

719-473-6767 (Fax)
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CERTIFICATE OF SERVICE

. |
I hereby certify that on this cﬁ ﬁ"" —day of June, 2000, a true and complete copy of the
above and foregoing hand delivered and sent via FACSIMILE, to the following:

Larry Bohling ‘ Fax #303/643-4631
Office of the District Attomey

7305 S. Potomac Street

Englewood, CO 80112
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DISTRICT COURT, ARAPAHOE COUNTY, STATE OF COLORADO
Case No. 89DR477 Division M

ORDER

In Re the Marriage of:
SANDRA WILFRED, Petitioner
and

HARMON WILFRED, Respondent.

THIS MATTER having come before The Counrt this 29th day of June, 2000, on
Respondent's Motion to Vacate the Magistrate’s Order for Rule 29 Hearing and Examination,
and The Court having been fully advised in the premises, it is hereby ORDERED, ADJUDGED
AND DECREED:

1. The $750,000 personal recognizance bond securing the presence of Mr. Wilfred is
hereby vacated.

2, The Rule 69 proceeding scheduled for this date is vacated.

3. Mr. Wilfred’s Motion to Dismiss the previous arrest warrant is denied; however,
The Court rules law enforcement agency may not execute the arrest warrant against Mr. Wilfred
during the time he is returning to Colorado Springs to face charges on criminal action number
Q8CR215 from his home in Canada, while he is in Colorado pursuant to Court order, nor
returning to his home in Canada from a proceeding in the above captioned case as his pmscr@
that matter has been secured by a the Treaty on Extradition Between Canada and the Unitea
States af America.

DATED this _/4 day of July, 2000, Nunc Pro Tunc Junc 29, 2000.

ARAPAHOL DISTRICT COURT




	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

