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Dear Dale,

Could the attached case law be relevant in this case?

Case Law of “Ashlock v. District Court, Fifth Judicial District”

This case law states clearly that the assignment or changing of custody of a child
may not be ordered to punish a custodial parent for removing the child from the
jurisdiction of the court or for secreting the child to prevent visitation by the other
parent. As the Statute quoted also states clearly that the “court shall determine
custody in accordance with the best interests of the child,” it is clear that the
statute provides that a change requires notice to be served on the custodial
parent, who may present testimony and file opposing affidavits in order for the
court to impartially and fairly determine the best interests of the child. Even
though Wheelock, my legal council, was present at the hearing with witnesses as
to Dearna’s inability to care for the children, even to the extent of child abuse, the
Judge refused to provide any opportunity to hear the available testimony or
receive opposing affidavits. The Judge assigned custody to Dearna in order to
punish me for not showing up at the hearing which ultimately opened up the
children to the further possibility of abuse. Thereby, the Judge also did not act “in
accordance with the best interests of the children”.

What do you think?

Sincerely,

Plorarsan

Harmon L. Wilfred Carolyn R. Wilfred

In case of transmission error, please call (519) 275-2928
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} ASHLOCK v. DIST. COURT, FIF1TH JUDICIAL DIST. Colo. 483
Clte 2s 717 P.2d 483 (Colo. 1986)

2. Constitutional Law &=274(5)
Fx parte order chan ng

Sharyn ASHLOCK, n/k/a Sharyn
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V.

DISTRICT COURT, FIFTH JUDICIAL
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William Jones, Chief Judge thereef, Re
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Change in custody of child may not be 3y
ordered to punish custodial parent for re- 1i 1 eEd
movIin chilﬁ Trom junsaiction of court or liis
Tor secreting child g prevent visitation by 1E

other gare'nt. C.R.S. 14-10-132,
4. Divorce €=303(2), 305

No. 3554433

Supreme Court of {olorado,
En Banc.

Aprit 7, 1986.
Rehearing Denied May 5, 1986.

In an original proceeding for a rule to
show cause, sustodial mother sought relief
srom order by the District fourt,
Judicial District, which ordered mother 0
purge herself of contempt by delivering
custody of minor child to father or 10 De-
pariment of Social Sarvices in obedience 10
orior court order swarding temporary cus-
tody of child to Tather. The Supreme
Court, Erickson, 1., held that the order
awarding temporary cusfody to Tather,
hich was entered without notice 1o moth-
er and without requmite lnding that
changed circumsetantes necassitated change
of custody, was void and conid not be basis
for subsequent contempt judgment compel-
ling comgliance with such order.

Rule to show cause made absolute.

1, Divorce $=305
Order awarding temporary custody of
minor child to father, which was entered

without notice to custodial mother, ilhout,

service on mother of supportin affidavit
required oy T-ia2 and without

alleged violation of court-approved custody

eS8ary o to harassment by
adverse effetfyumeht
with father, was uot
Fifth grounds for court order, antered without
notice to mother, awarding temporary Cus-
tody of child to father, and mother’s subse-
auent refusal w obey such order was not
grounds for subsequent order that s
purg
custody of child to father or Department of
Social Services. C.R.S. 14-10-152.

showing that changed circumstances made

transfer of custody necessary to serve best
interests of chiid, was void and could not be

hasls for subsequent order that mother

purge herself of contempt of trapsferring
custody of chilu to father or to Department

of Social Services.

Mother’s removal of child from state in

emant, which mother alleged was ne
i ¢y fa and

§ m visitation
in itseif sufficient

mother
sa herseif of contempt by surrendering

Jeanne Ellioit, Sherman & Howard, Mary
I, Kelly, Denver, for petitioner.

I. Bruce Teichman, Denver, for respon-
dents.

Law Office of Stephen J. Harhaj, Ste-
phen J. Harhai, Denver, for amicus curiae,
Smerican Civil Liberties Union.

FRICKSON, Justice,

In thiz original proceeding, petitioner
contends that the respondent district court
abused its discretion and exceeded its juri-
diction in ordering a temporary change of
custody of petitioner’s minor child and in
finding petitioner in contempt for failing to
comply with the court’s order. We issued
a rule to show cause and now make the
rule absolute.

The marriage of Sharyn Ashlock {peti-
tioner or mother) and Rex Ashleck (father)
was dissolved in a decree issued by the
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respondent distriet court in August 1982,
The mother was awarded permanent custo-
dy of the couple’s three-year-oid child, Orin
Ashlock (child), pursuant to 2 custody
agreement which was approved by the dis-
trict court in February 1983. Under the
custody agreement, the father was entitled
to visitation, and peither parent was per-
mitted to remove the child from Colorado
withoat prior potification of the other par-
ent.

In a leiter dated February 26, 1985, the
mother advised the respondent district
court that she was leaving Colorado with
the child to establish a new home in Tllineis.
The mother stated in her letter that she
felt compelled to leave the state because of
continnal harassment by the father and
because of the violent znd gestrctive al-
sesphere the child was exposed 10 during
visitation with the father. The mother n-
cluged intbe letter ab Illinois address
where she could be contacted. On Febru-
ary 28, 1985, the father filed 8 handwritten
“motion for contempt citation” alleging
that the mother had removed the child
trom Colorado in violation of the custody
agreement. {n his motion, the father re-
quested temporary custody of the child.
rhe mother was nol served with a copy of

e lathers T PECEIVE

otice of the

n

was not present or Tepresented at the hear-
ing on Mareh 7. Nevertheless, the respon-
dent district court, after receiving the testl
mony of the father, entered an order modi
fying the original custody agreement and
transferring custody of the child to the
father on a temporary basis.

The mother did not return the child w
Colorado but instead filed a motion to va
cate the custody ‘modification in July 1985.
Following a hearing on November 4, 1985,
at which both the mother and father were
present, the respondent district court de-
nied the motion and found the mother in
contempt for failing to comply with the
court's previous order. The court ordered
the mother to purg? herself of the con-
tempt by return s onila o Lolorado
=3 ransiernng té TADOTAry CUBLoaY To the
father or, if the father's horae Was not
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safe, by placing the child in the custody of
the Department of Social Services and dis-
closing his address and telephone pumber
to the father. This original proceeding fol-
Jlowed. ‘

111 A party seeking modification of &
custody decree i8 required to submit an
affidavit setting forth facts in support of
the requested modification. § 14-10-182, 6
CR.S. (1985 Supp.)- Notice of the motion

d a copy of the affidavit must be served

an
- the custodial parent, who may file an

e 1 S moton and_did ot TEsave.
the DeAring. TYonsequentiy, she i

oggasing attidavit. /7. Under section 14~

10-132, “{iihe court shall deny the motion
unless it finds that adequate cause for
hearing the motion is established by the
affidavits, in which case it shall set a date
for hearing..-.”

121 There is uo0 evidence in the iimited
and sketchy Tecord Sefc;z_-_e gs indicating
that the Tholher was given notice of the
falhers Imotion for ﬁmgorag custody.
Nor did the father Tl in the district court
¢ serve on the mother a supporting affida-
vit, as required bY section 14-10-132. De
spite these procedural defects, the respon-
dent district court entered an order grant-
ing the father temporary custody of the
child on March T, 1985. An ex parte order
the custody of 2 child without

chan g‘ng

Fotice to the cusiodid parent is a clear
Tiolation oi due Process and is therefore
void. Olson 7. Priest, 193 Colo. 29¢, 564
24 122 (1977 Parker v Parker, 142
Colo. 416, 360 P24 1067 {1960).

Equally important, the respondent dis-
triet court failed to make the necessary
findings under section 14-10-131(2), 6
CRS. (1973 & 1985 Supp.), prior 0 modify-
ing its previous custody decree. The stat-
ate provides: '

The court shall not modify 2 prior cus
tody decree granting custody to one par-
 ty unless it finds, upon the hasis of facts
that have arisen since the prior decree OF
that were unknown to the court at the
time of the prior decree, that a change
has occurred in the cireumstances of the
child or his custodian and that the modifi-
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Colo. 485

Clte as 717 P2d 485 (Colo, 1986}

cation i8 necessary to serve the best in-
terests of the child.
§ 14-10-131(2), 6 C.R.S. (1985 Supp). Of
particular importance to this case, section
14-10-131(2) mandates that the eourt re-
fuse to disturb the prior custody decree
unless:
{c) The child’s present environment en-
dangers his— Teal Reattis--of Sigmris
cantly impairs his emotional development

change of environment is outweighed b
the advantage of a change to the child.

§ 14-10-131(2Ke), 6 C.R.S. (1973). See also
§ 14-10-124(1.5), 6 C.R.S. (1985 Supp.)
{eourt shall determine custody in accord-
ance with best interests ol ¢ itd). Here,
The district court made no finding, either at
the March 7 or the November 4 hearing,

sary to modify the original decree in the”

“.nterests of the child, All we have isthe

didtrict_court’s statement.at-the” November
4 hearing-tiat “'she [the mother] bas Vi
ed thé Court's order and because of that"
Holation of the Court’s order I have or-
dered that the child should be returned to
the father.”

13,41 A change in custody may not be
oedered to punish = custodial parent for
removing a child from Jurisdiction of

e sourl OF 1or secreting the child to pre-
vent visitation by the ther parent. Hol-
and o Hotland, 150 Colo. 442, 373 P24
523 (1962); Pearson v. Pearson, 141 Colo.
236, 347 P.2d 779 (1959). However unjusti:
fied the custodiai parent’s conduct
ig_still incumbent upon Gncustodial
parent to fe that changed cir-
cumstances make a transfer of custody
necessary to serve the best interests of the
child. Deines v. Deines, 157 Colo. 363, 402
P.2d 602 (1965). Because no such showing
was made in this case, the respondent dis-
triet court abused its discretion in ordering
a change of custody. Accordingly, the or-
der of the court awarding terporary cusio-
dy of the child %o the father is vacated.
The judgment of conterpt based on the

B .and the harm likely to be caused by
AN

that changed circumstances made it neces-

mother's refusal to transfer the child to the
father is reversed.

The rule to show cause is made absolute.
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¢ PEOPLE of the State of Lolorado,
\Plaintiff- Appellant,”

Y v

X *
Paul fqseph DAVIDSON,
Defef\;}ant—App? lee.

Nos. 858,138, §5SA159.

¥ Colorado,

kY
April 14, 4986,
PR
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App#al was tdken by the People trﬂ;m
osder of the! District Upurt, Bpulder
fty, Michaef R. EnwallsJ, granting
Jefandants’ mofion to suppresd evidence in
s criminal pfosecution. T} Supreme
Court, Fricksdn, J., held tpdt: 1)) defend-
ants had stafding to chaliénge sagrches of
vinyl bag apd aubomopif:a; (2) defﬁndants’

arrests were supportgd by probablé, cause;
(3) triai court erreddin suppressing as fruits
of an ilidgal arrebt items seized froig de-

fendantd priorsto their incarceration®, (4)
sea.rch‘ﬁ)f vindl bag was within scope of:a
valid /Dremyises search warrant; and (57
sear¢h off automoebile was pursuant to a
warran supported by probable causze.

versed and remanded.




	
	
	
	

